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Na,

N THE SUPREME COGURT OF APPEALS
OF WEST VIRGINIA

.1 DY PONT DE NEMOURS AND COMPANY,

Petitioner,
V.
LENORA PERRINE, et al,,
- Respondents.

AMICYUS CURIAE BRIEF ON BEHALF OF JOF MANCHIN, I, GOVERNOR GF THE
STATE OF WEST VIRGINIA

COMES NOW the Honorable Jos Manchin, T, Governor of the State of West Virginia (the
“Governor”), by counsel, and pursuant to Rule 19 of the West Virginia Rules of Appellate
Procedure, hereby submits this amicus curice brief in support of the petition for appeal. Becanse
the disposition of cases involving pumitive damages awards at the petition stageraises significant dus
process concerns, the Govemnor raspectflly requesis that this Court grant the petition to clarify the
law regarding the constitutionally m_andatéd appeliate review of punitive damages.

INTEREST OF AMICUS

Petitioner EL du Pont Nemours and Company secks appellate review of a jury verdict
delivered in the Circuit Court of Harrison County that, inter alia, awarded over one bundred ninety-
six million dollars in punitive damages. Numerous decisions guarantee the right to appellate review

of such an assessment of punitive damages. However, this Court has concluded that its obligation
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to conduct a meaningfiyl and aﬁequate appeliate review of a punitive damages award is satisfied
through the mere consideration (and rejection) of a'patition for appeal, See Syl. Pt. 2, Garnes v.
Fleming Landfll, Inc., 186 W. Va. 656,413 S.E.2d 897 (1992) (indicating that a meaningfol and
adequate Teview “may ocour when an application is made for an appeal.”).

Since Garnes was decided, however, the United States Supreme Court has provided '
additional gnidance to appellate courts that are presented with challenges to the constitutionality of
punitive damages awards. Namely, in State Faﬁn Mut. duto. Ins. Co. v. Campbell, 538 U.5. 403
(2003), the Court held that ﬁe Due Process Clause of the Fourteenth Amendment guarantees the
right i:b de novo appellate review of an awé:rd_ of punitive damages. 'lAs a result, semouns questions
are rajsed as to whether this Court’s c@nstimtional obligation to provide de novo appellate review
of a punitive damages award may bea satisfied by the mere consideration of a petition for appeal.
Indeed, this practice appe:ars to place this Honorable Court in conflict with the mandates of the
United States Supreme Court, thereby depriving lifigants like the Petitioner the minimum due
process protections guaranteed by the Fourteenth Amendment.

Ensuring that West Virginia couris provide the appropriate level of appellate review to
Petitioner, as well as all other parties seeking review of punitix}e damages aw:%rds, 18 an issue of vital
public importance to the State and her citizens. Consequently, the Govemo;: is interested in one of
the central issues highlighted by this case and other petitions seeking review of pumtive damages

awards: What sort of appellate review is required by the Due Process Clause?
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DISCUSSION OF LAW

L Adeguate sppeliate review is critical to the fair and rational imposition of pupitive
damages.

- Punitive damages serve as an important legal remedy in West Virginia courts; when justified,
the award of punitive damages can serve to effectively pﬁnish wrongdoers énd discourage future
wroﬁgdoing. Ag this Court has stated,

It iz axicmatic fhat when consumers, employees, etc. are the victims of illegal,

wilfully and wantonly wrongful, snd/or fraudulent misconduct, the social remedy of

punitive and penalty damages may be a powerful tool — for the benefit of the plaintiff

and for the benefit of society in general — to puruish the wrongdoer and to deter the

commmussion of sirnilar offenses in the fusture.
State ex rel. Dunlap v. Berger, 211 W.Va. 549, 567 S.E.2d 265, 278 (2002) (intemal quotations and
citation omitted). Whereas compﬁnsafory damages “are mtended to redress the concrete loss that
the plaintiff has suffered by reason of the defendant’s wrongful conduct],}” punitive damages, by
contrast, “serve a broader function; they are aimed at deterrence and reﬁibuﬁon.” State Farm, 538
US. at 4i6 (citaﬁons omitted); see also BMW of North America, Inc. v. Gore, 517 U.S. 5_59, 368
(1996) (“Punitive damages lmay properly be imposed to further a State’s legitimate interests in
punishing unlawful conduct and deterring its repetition.”™); GérnES, 413 3.E.2d at $01-02 (“Punitive
damages are hecessary when compensatory damages are not large enough to convince a defendant
or future defendants to take precautions against similar problems.”). |

Nevertheless, the “punitive” nature of such awards dictates that appellate courts conduct a
carefinl and detailed examination of those instances in which punitive damages have been assessed.

Ag the United States Supreme Court has noted, exacting appellate scrutiny of punitive damages is

imperative since “[pJunitive damages pose an acute danger of arbitrary depﬂ?ation of property.”
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Honda iotor Co. v. Oberg, 512T.5. 415, 432 (1994); see also Facific Mut, Life Ins. Co. v. Haslip,
499 U.S. 1, 42 (1991} (O*Connor, T, disséntmg} ("Punitive damages are a powerful Weapon.
Imposed wisely and with restraint, they have the potential to advance legitimate state interests.
Imposed indiscriminately, however, thev have a devastating potential for harm.™):; Garnes, 413
S.E.2d at 902 (;“[u]nchacked punitive damages aw-ﬂrds . . . can have effects that are detrimental to
society as 2 whole.”). Accordingly, 'appellate review is an essential component to a fair and rational
systerm for imposing punitive damages; absent such review, the “acute dan ger” that an excessive and
unsupporied award will be left standing becomes even more pronounced.!

1I. Due process mandates de nove appellate review of punitive damaces awards.

To that end, the United States Supreme Court has recognized that detailed éppellate review
of punitive awards serves as the foundation of the procedural rights afforded to lit] gants. In Haslip,
supra, the Court examined the constitutional sufficiency of procedures used by the State of Alabama
in punitive damages cases. In concluding that the procedures were constitutional. the Court took
particular note of the Alab.ﬁma stpreme Court’s practice of cohducf:ing thorough appellats review
of punitive awards, which provides “an additional check on the jury’s or trial court’s digcretion” and
“makes certain that the punitive damages are reasonable in their amount and rational m light of their
purpose to punish what has occurred and to deter its répﬁt:ition.” Haslip, 499 U.8, at 20-21.

Similarly, in a case arising in West Virginia, ZX0Q Production Corp. v. Alliance Resources Corp.,

509 U.5. 443, 465 (1993), the Court was presented with the argument that the jﬁxy’s award of

! Additionally. the circuit courts of West Virginia could benefit from this Court’s guidance regarding some
of the complex issues rajsed by the award of punitive damages in the instant case, namely whether voluntary conduct
that appears to comply with applicable federa] and stete regulatory provisions can consiitute the type of “wanion,
willfil or reckless” conduct necessary to sustain a punitive darnages award, See Syl. Pt. 4, Meayer v, Frobe, 40 W.
Va 246,27 5.E. 58 (1893,
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punitive damages was not adeguately reviewsd by the appellate couri.” Jd at 462-63. Rejeciing this
contention, the Supreme Cotrt praised this Court for its detalled analysis and “thorough opinion,”
which “was nmanimous and gave careful attention to the relevant precedents.” /d. at 463, |

Tn Honda Motor Co., Lid. v. Oberg, 512 U.S8. 415, 432 (1994), the Court moved beyond
merely cénsiderin ¢ lower courts’ appellate procedures and explicitly held for the furst time that the
Constitution requires judicial review of punitive damages awards. Noting the historical and Jong-
standing tradition of judicial review as a safeguard against excessive pum‘tiﬁe damages awards, the
Court invalidated an amendment to the Drégoﬁ Constitution that pfohiﬁifed‘jud’iciél review of
punitive damage awards under certain cirenmstances, observing th;at the *denial of judicial review
of the size of pumitive dam:‘agas awards violates the Due Process Clause of the Fourteenih
Amendment.” In so holdineg, the Court acknowledged its prior decisions i Haslip and X0, which
“stressed the availability of both ‘meaningful and adequate review by the trial court” and subsequent
appellate review.” Id. at 420 (quoting Haslip, 499 U.S. at 20) (emphasis added).

Two years later in Gore, supra, the Court further expounded on its prior decisions,
concluding that due process fmsﬁ:res not sitaply a fair procedure, but also a fair substantive result.
Gore, 517 U.S. at 574. To extend “fair notice” to litigants facing potential punitive awards of the
“severity of the penalty that a State may imposs,” /d., the Court crafted three guideposts for courts

to utilize in reviewing the substantive constitutionality of punitive awards.” Id. at 575,

? However, its is important to emphasize that the TXO Court was not presenied with the opporfunity to
opine on the central issue raised in this brief: whether the mere consideration of punitive damages awards 2t the
petition stage — standing alone — passes constitutional muster. In FX0, this Court had granted the petition for zppeal,
which led to the extensive briefing, oral argument, and ultimately a “thorough” opinion,

? The three guideposts inchide: (1) the degree of reprehensibility of the defendant's misconduct; (2 the
disparity between the actual of potential harm suffered by the plaintiff and the punitive dameges award; and (3) the
differsnce between the punitive damages awarded by the jury and the civil penalties authorized or impesed in

5
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Thereafier, in 2001, the Court’s procedural and substantive due PrOCess furlsprudencs Catne
together in Cooper Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.5. 424 (2001). Faced with
determining the appropriate procedural standard for reviewing the substantive ments of an é,ward
under the Gore guideposts, the Court ruled that such appellate review must be conducted de novo.
Jd. at431. Explaining that certain legal concepts are “fluid” and “take their substantive content from
the particular contexts in which [they] are being assessed[,]” the Court emphasized that an
“independent review” by an appellate court i necessary to clarify the applicable legal principles,
unify precedent, and stabilize the law. Id. at 436 (internal qupt’atinﬁs and citaﬁon omitted).
Moreover, the Court analyzed the institutional differences between trial and appetlate judges and
concluded that diﬁfaﬁng comnpetencies between the two tip the scales in favor of stﬁc;t, exacting
appellate review. Id. at 440 (examining the three Gore guideposts, and reasoning that whereas
“district courts have a somewhat superior vantage over courts of appeé.ls” in considen’ng the first
criteria, they are both “equally capable of analyzing the second facior . . . [a]nd the third Gore
criterjont, which calls for a broad legal comparison, seemsltnore suited to the expertise of appellate
courts.”).

Although the decision in Cooper Industries concerned only federal appellate review, the
Court’s subsequent decision in State Farm, supra, eliminated any doubt thaf “state appéﬂata courts,
too, mmst oxercise de nove review over whether punitive damages are excessive.” Erwin
Chemerinsky, The Constitution and Punishment, 56 Stan. L. Rev. 1049, 1069-70 (2004). On
certiorari to the Supreme Court of Utah, the State Farm Court opined that its decision in Coopﬂca'r

Industyies “mandated appellate courts to conduct de nove review” of a tnal court’s application ofthe

comparable cases. Gore, 517 U.5. at 575.
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Gore guideposts, wiiting: “Exacting appellate review ensures that an award of pumitive damages i3
based upon an application of the law, rather than a decisionmaker’s caprice.” State Farm, 538 U.S.
at 418 {internal quotation and citation omtied).

oI,  The consideration (and rejection) of a petition for appeal conflicts with post-Garnes due
procesy cuaraniees.

Given this constitutional overlay, the possibility that an award of punitive damages could
be summarily upheld through ﬂle refisal of a petition for appeal raises serious due process CONCETns.
Admittedly, this Court has recognized that, to comport with the requirements of due process,
pupitive damages ﬁust be subject to'both post-verdict and appellate review. Garnes, 413 8.E.2d
907-0%; see also Vandevender v. Sheetz, Inc., 200 W. Va. 581, 430 S.E.2d 678, 685 (1997)
(“Through [the Garnes] decision, we impesed the necessary, but previonsly lacking, requirementlof
3 ‘meaningfit] and adequate review” by both the trial and appellate court systems[.]”). Furthermore,
this Court has even acknowledged that Cooper Industries requires that appellate review of a punitive
damages award must be conducted de novo. Boyd v. Goffoli, 216 W.Va. 552,608 5.E.2d 165, 176-
77 (2004) (citations omttted).

Despite this explicit recognition that due process requires “meaningful and adequate” - and
de mﬁvo — appéﬂatc review, this Court, relying upon its decision m Garnes, frequently issues
summary denials of petitions seeking review of punitive damages awards. As noted, the Garnes
Clourt indicated that the obligation to conduct a “meaningful and adequate™ appellate réview of a
punitive award may be satisfied through the consideration of a pefition for appeal. See Syl pt 2,
Garnes; see also Syl. pt. 5, Jd. (noting that this Court will review punitive damages awards “upon

. petition”).
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However, the mandates of Sra;el Farm brings this practice, as well ;S thig aspect of the
Garnes decision, into question. More to the point, it is unclear whether this Court’s periodic practice
of d;etaminﬁlg the validity of & punitive damages award gﬂf_ﬂ{}z through consideration of a petition
for appeal could withstand .ccmstimtional scrutiny today. .Unfortunatcly, the United States Supreme
Court has not explicitly addressed whether this aspec:;c of our process provides lifigants wiih
“meaningfil and adequate” appeliate review.! However, a review of the Sup;*e:me Court’s post-
Garnes jurisprudence implies, at the very least, that the Constintion raép]ﬁas sornething ﬁorc.

In attempting to discern the type of review that is required, this Court’s own descrmption of
de novo review is illuminating. Iu State v. Legg, 207 W. Va. 686, 536S.E2d 110 {2000), this Court
concluded that *“[tthe term ‘de nbvo’ means ‘anew.” In other words, we review the circuit court's
ruling in the same way that the circuit court made the ruling, as though the ruling were never made.”
Id at115n.8. In State ex rel. Clarkv. ﬁlua Cross Blue Shield of West Virginia, Inc., 203 W.Va. 699,
510 8.E.2d4 764 (1998), this Court furtber explaﬁled the nature 6f de novo review, observing that the
term is frequently used interchangeably with the term “plénary,” which means “[f]ull, entire,

complete, absolute, perfect, unqualified.” Id. at 775 (qimting Black's Law Dictionary 1154 (6th

* This is understandable— and the concerns especially pronounced — given the unique structure of West
Virgimia courts, where o ¢ivil litigant is provided an appeal as a matier of right and — laclang amy intermediate
eppeliats courts - this Coust is the only appellate tribuna) that can provide the level of review mandated by State
Farm. And yet, this Court may grant or refuse a petition for appeal in ifs sole discretion. See Rule 7, West Virginia
Rules of Appellate Procedure. By contrast, forty-eight States offer civil litigants at ieast one appeal as a matter of
right, cither to an intermediate appellate court or to the State’s highest court. See Note, Expanding the Due Process
Righis of Indigent Litigants: Will Texaco Trickle Down?, 61 NY.U. L. Rev. 463, 467 (1986) (“Today, appeal as of
right . . . is the mule in federal court and in the courts of all states except New Hampshire, Virginia, and West
Virginia.”). Tn 2004, however, New Hampshite changed course, providing for a “mandatory appeal” as of right from
2 “Fnzl decision on the merits” issued by a trial court, subject to a handful of iinited exceptions. See NH. 5.CL E.
3,7. In addition. New Hampshire imposes significant statutory Lmits on punitive awards See N.H. Rev. Btat. Ann,
§ 507:16 (“No punitive damages shell be awarded in any action, umless otherwise provided by statute,”).

Thus, only West Virginia and the mother state of Virginia continue to provids only discrationary appesls in
most civil cases. However, Virginia extends a critical safeguard against the “acute dangsr” posed by arbitrary
pumitive damages awards in the form of a statutory cap of §350,000 on all punitive awards.

8
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ed. 1990} {ciation omi‘i:tad)}.. In other words, de a.mvo review requirtes a fresh, indspenden:
deﬁmﬁination ofthe 1s5ues at stake; as such, the applellata couﬁ is charged with placing itself in the
trial court’s place énd determining anew the judgment made below. Tndeed, Cooper Industries’s
mandate of de nove review was premised largely on thf; need for greater judicial scrutiny and conj:rol
of punitive awards, De novo feview, the Court expiainaﬁ, ig “necessary if appellate courts are to
maintain control of, and to clarify, the legal principles;” the Gore gqideposts “will acquire more
meaningful conteﬁt thiough case-by-case application at the appellate level;” and further “de novo
review tends to unify precedent and stabilize the law.” Cooper Tndus., 532 US at 436 (interpal
quotations omitted).

Asthe forepoing would suggest, the de novo review mandated by Cooper Indmtﬁe& and State

Farm must at least be one that furns on the merits. However, it is a well-sefiled principle of West

Virginia law that this Court’s rejection of a petition for appeal is not a consideration of the merits
of the peﬂion. Asthis Court axpﬁssly stated in Triggs v. ‘Berkeley County Bd. of Educ., 138 W. Va,
435,425 S.E.2d 111, 118 n.9 (1992), the rejsction of a petition for appeal “is not ap adjudication on
the merits and does not carry any implication of approval of the judgment sought to be reviewed.”
See also Syk., Smith v. Hedrick, 181 W. Va. 354, 382 S.E.2d 5388 (1989) (“T}_:l_is Cowrt’s rejection of
a petition for appeal is ﬁot a decision on the merits precluding all future consideration of the issues
raised therein, unless, as stated in Rule 7 of the West Virginia Rules of Appellate Procedure, such
petition is rejected because the lower court's judgment or order is plainly right, in which case 1o
other petition for appeal shall be permitted.”); Blackburn v. State of West Virginia, 170 W. Va. 96,
790 8.E.24 22, 27 (1982) (noting that an appellate court’s “refusal to docket an application for appeal

from the judgment of an inferior court is not a final judgment having res Jjudicata effect unless the
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appeliate court's rejection crf the application Tor appe;al sPECiﬁ'cain addresses the issues raised by the
élpplicant and finds that the lower e:mﬁt‘s judgment is plainly right”). Insofar as the rejection of a
petition for appeal neifher opel‘ates_ a5, NOF EVEN purports to be a decision on the merits, the
disposition of appeals mvoivmg punitive damages awards in this ménner arguably muns afoul of the
ﬁ}aﬂdates of State Farm. | |
Regardless of whether the summary digposal of such petitions 1z deemed to tum on the

metits, however, it appears to fall well short of the exacting, de novo review required by the
Fourteenth Amendment. Afa mmunum State Farm’s mandate casts a shadow over the adequacy
of our state’s punitive damages procediral safaguérds. Taken Into context, the appellate procedures
approved ih Garnes appear thin in comparison to the weight of authority discussed above. Indeed,
if dne process requires “exacting” (and de noﬁu) appellate review, under what circumstances will the
mere consideration (and terse demial)‘of a request forl an appeal withstand constitutional scrutiny?
Given Cooper Industries’s tecitation of appellate courts® duty to stabilize and refine the law by
- articulating its reasons for affirming or rejectinga pie:a for appellate rélief, a one-sentence denial of
an applicaﬁon for appeal provides little “meaningful content” to the substance of this State’s punitive
damages jurispradence. Broadly speaking, the value of written judicial _Dpinion_s lies in their
dernonstration of the “recognition that under a government of laws, ordinary people have arightto
expect that the law will apply to all citizens alike . . . . Even to approach a gbal of cousistency,
litigants, lawyers, reviewing judges, the press, and ordinary cttizens need to know why a particular
judge came to a particular decision in a particular set of circumstances.” Patricia M. Wald, The

Rhetoric of Results and the Results of Rhetorie: Judicial Writings, 62 U. Chi. L. Rev. 1371, 1372

(1985).

10
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Here, the value ofa detailed, exacting review and opinion i3 ﬁspaciaflly salient; mdesd it iz
mandated to ensure that a punitivc award is bﬁsed upon the law, réthex than c:apn'ce:. However, a
. sumimnary refusal of 2 petition for appeal prbvideé no such ASSUTANCES; IS TEASOMINE 18 obscure., its
justifications elusive ér nopexistent. When an Opinioﬁ is effectively silent — as such summary
1€] éctioﬁs are—there i3 no assurance that adequate appellate review (and therefore due process) was
actually afforded to the litigants. Although. emireljr appmpﬁate in most settings, when presented
with a litieant’s enly opportunity for the constitutionally mandated de novo review of a punitive
damages‘ award, this process appears lacking.

A West Virginia jﬁfy, exercising the sovereipn power ofthe State, has pumshed the Petitioner
severely. Petitioner now seeks what dus PIOCEEs feqtljxes; — a meaningful, adaéuata, and de nove
review of its nine figure punishment. Such an exacting and fresh examiﬁatian of the record — even
if affirmance is waranted — should be providcd.

CONCLUSION

WHEREFDRE, in light of the foregoing, the Governor respectfully requests that this Court
grant the Petition for Appeal and clarify the law regarding the type of appellate review afforded to
awards of punitive damages.

Respectfully submittad

AL
affe P. Goodwin (#8039)
Jonathan 5. Deem. (#10344)
Office of the Govemor

State Capitol '

1900 Kanawha Boulevard East
Charleston, West Virginia 25304

11
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(304) 558-2000

Counsel for The Honorable

Joe Manchin, {ll, Governor of the
State of West Virginia

12
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Courthouse Place

54 West Hubbard Street, Suite 300 -
Chicago, IL 60610

Counsel for Petitioner



Supreme Court Law Lib. Fax:304-558-2818

R. BEdison Hill, Esqg.
Hill, Peterson, Carper, Bee & Deitzler, P LLC.

500 Tracy Way
Charleston, WV 35311-1261

(rary W. Rich, Esq

Law Office of Gary W. Rich, LC.
212 High Street, Suite 223
Morgantown, WV 26505

Perry B. Jones, Esq.

West & Jones

360 Washington Avenue
Clarksburg, WV 26301

J. Faryest Taylor, Esq.

Cochran, Cherry, Givens, Smith, Lane & Taylor, P.C.

163 West Main Street
Dothan, AL 36302

Michae] Papantonio, Esq. |

Levin, Papaptonio, Thomas Mitchell, Eschsner & Proctor, P.AL

315 South Baylen Street, Suite 400
Pensacola, FL 32502

Robert V. Kennedy, Jr., Esq.
Kennedy & Madonna, L.L.P.
48 Dewitt Milis Road
Hurley, NY 12443

Counsel for Respondent
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